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A BILL TO BE ENTITLED
AN ACT TO AMEND THE PROVISIONS FOR THE RESIGNATION, REMOVAL,
AND RENUNCIATION OF TRUSTEES AND FOR THE APPOINTMENT OF
SUCCESSOR TRUSTEES.
The General Assembly of North Carolina enacts:
SECTION 1. Article 3 of Chapter 36A of the General Statutes reads as
rewritten:

"Article 3.
Ighation, , fati _ Trust Administration.

"8 36A-22.1. Definitions.
As used in this Article:

(1) "Beneficiary" means a person who has any present or future interest,
vested or contingent, in a trust, including (i) the owner of an interest by
assignment or other transfer; and (ii) any person entitled to enforce a
charitable trust.

(2)  "FEiduciary" includes personal representatives, guardians of the person,
guardians of the estate, attorneys-in-fact, and trustees.

(3) "Interested person™ includes creditors, beneficiaries, and any others
having a property right in or a claim against a trust estate which may
be affected by the proceeding. The term also includes fiduciaries
representing interested persons. The meaning of the term as it relates
to particular persons may vary from time to time and must be
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determined according to the particular purposes of and matter involved
in a particular proceeding.

(4)  "Person" means an individual person, a corporation, an organization,
or other legal entity.

(5)  "Trust" includes any express trust, private or charitable, with additions
to the trust, wherever and however created. The term includes both
testamentary and inter vivos trusts, regardless of whether the trustee is
required to account to the clerk. The term also includes a trust created
for or determined by judgment or decree under which the trust is to be
administered in the manner of an express trust. The term does not
include other constructive trusts, resulting trusts, conservatorships,
personal representatives, trust accounts as defined in G.S. 53-146.2,
54-109.57, 54B-130, and 54C-166, trust funds subject to G.S. 90-
210.61, custodial arrangements pursuant to G.S. 33A-1 through G.S.
33A-24 and G.S. 33B-1 through G.S. 33B-22, business trusts
providing for certificates to be issued to beneficiaries, common trust
funds, voting trusts, security arrangements, liguidation trusts, and
trusts for the primary purpose of paying debts, dividends, interest,
salaries, wages, profits, pensions, or employee benefits of any Kind, or
any arrangement under which a person is nominee or escrowee for
another.

(6) "Trustee" includes an original, additional, or successor trustee, whether
or_not appointed or confirmed by a court. The term does not include
trustees in_mortgages and deeds of trust. Substitution of trustees in
mortgages and deeds of trust are governed by the provisions of G.S.

Article:
"§ 36A-23.1. Court; jurisdiction of trusts.

(@) The clerks of superior court of this State have original jurisdiction over all
proceedings initiated by interested persons concerning the internal affairs of trusts
except proceedings to modify or terminate trusts. Except as provided in subdivision (3)
of this subsection, the clerk's jurisdiction is exclusive. Proceedings that may be
maintained under this subsection are those concerning the administration and
distribution of trusts, the declaration of rights, and the determination of other matters
involving trustees and trust beneficiaries, to the extent that those matters are not
otherwise provided for in the governing instrument. These include proceedings:

(1) To appoint or remove a trustee;
(2) To review trustees' fees pursuant to G.S. 32-50 and review and settle
interim or final accounts; and
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(3) To ascertain beneficiaries, to determine any question arising in the
administration or_distribution of any trust, including questions of
construction of trust instruments, and to determine the existence or
nonexistence of trusts created other than by will and the existence or
nonexistence of any immunity, power, privilege, duty, or right. The
clerk, on the clerk's own motion, may determine that a proceeding to
determine an issue listed in this subdivision shall be originally heard
by a superior court judge.

(b) The management and distribution of a trust estate, submission of accounts
and reports to beneficiaries, payment of trustees' fees and other obligations of a trust,
acceptance and change of trusteeship, and other aspects of the administration of a trust
shall proceed expeditiously, consistent with the terms of the trust, free of judicial
intervention and without order, approval, or other action of any court, subject to the
jurisdiction of the clerk as invoked by interested parties or as otherwise exercised as

provided by law. Nothing in this section shall be construed (i) to confer upon the clerk
any authority to regulate or supervise the actions of a trustee except to the extent that the
trustee's actions are inconsistent with the provisions of the governing instrument or of
State law, or (ii) to confer upon any interested person any additional right, remedy, or
cause of action not otherwise conferred by law.

(c)  Nothing in this section affects the right of a person to file an action for
declaratory relief under the provisions of Article 26 of Chapter 1 of the General

Statutes.
—,,55 i ition: I ification.

"§ 36A-24.1. Trust proceedings; venue.

(@)  If the trustee is required to account to the clerk, then unless the terms of the
governing instrument provide otherwise, venue for proceedings under G.S. 36A-23.1
involving trusts is the place where the accountings are filed.

(b)  If the trustee is not required to account to the clerk, then unless the terms of
the governing instrument provide otherwise, venue for proceedings under G.S. 36A-
23.1 involving trusts is in any county of this State in which the trust has its principal
place of administration or where any beneficiary resides.
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(c) Unless otherwise designated in the governing instrument, the principal place
of administration of the trust is the trustee's usual place of business where the records
pertaining to the trust are kept, or at the trustee's residence if the trustee has no such
place of business. In the case of cotrustees, the principal place of administration, if not
otherwise designated in the governing instrument, is:

(1) The usual place of business of the corporate trustee if there is but one
corporate cotrustee; or
(2)  The usual place of business or residence of any of the cotrustees.

"§ 36A-25.1. Trust proceedings; dismissal of matters relating to foreign trusts.

The clerk of superior court shall not, over the objection of a party, entertain
proceedings under G.S. 36A-23.1 involving a trust having its principal place of
administration in another state, except:

(1) When all appropriate parties could not be bound by litigation in the
courts of the state in which the trust had its principal place of
administration; or

(2)  When the interests of justice otherwise would be seriously impaired.

The clerk may condition a stay or dismissal of a proceeding under this section on the
consent of any party to jurisdiction of the state in which the trust has its principal place
of administration, or the clerk may grant a continuance or enter any other appropriate
order.

"8 36A-26.1. Trust proceedings; necessary parties.
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Proceedings under G.S. 36A-23.1 are initiated by filing a petition or complaint in the
office of the clerk of superior court. Upon the filing of the petition, the clerk shall
docket the cause as an estate matter. All known beneficiaries, trustees, or cotrustees not
joined as petitioners shall be joined as respondents. The clerk shall issue the summons

for the respondents. The clerk may order notification of additional persons. An order is
valid as to all persons who are given notice of the proceeding even if all interested
persons are not notified. The beneficiaries, creditors, or any other persons interested in
the trust estate have the right to answer the petition and to offer evidence against
granting the petition. The clerk shall then proceed to hear and determine the matter as
provided for in G.S. 1-301.3.

"8 36A-26.2. Waiver of notice.

An interested person, or a person representing an interested person as provided in
G.S. 36A-26.3, may waive notice by a writing signed by the person or the person's
attorney and filed in the proceeding.

"8 36A-26.3. When parties represented by others.

In proceedings involving trusts, the following rules apply:

(1) Interests to be affected shall be described in pleadings that give
reasonable information to interested persons by name or class, by
reference to the instrument creating the interests, or in__some other
appropriate manner.

(2) Interested persons shall be represented by others in the following
cases:

a. The sole holder or all coholders of a power of revocation or a
presently exercisable general power of appointment, including
one in the form of a power of amendment, shall represent other
persons to the extent that their interests, as objects, takers in
default, or otherwise, are subject to the power.
If the clerk finds that there is no conflict of interest between the
interested person and the person representing the interested
person, or among persons represented, a guardian of the estate
shall represent the person whose estate the guardian controls; a
guardian of the person shall represent the ward if no guardian of
the ward's estate has been appointed; a trustee shall represent
beneficiaries of the trust in proceedings to probate a will
establishing or adding to the trust, to review the acts or accounts
of a prior fiduciary, and in other proceedings involving
creditors or other third parties; and a personal representative
shall represent persons interested in the undistributed assets of
the decedent's estate in actions or proceedings by or against the
estate. If there is no conflict of interest and no guardian of the
estate or guardian of the person has been appointed, a parent
shall represent a minor child.

=
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C. If the clerk finds that another party has an interest in the
proceeding substantially identical to the interest of an unborn or
unascertained person who is not otherwise represented, that
party shall represent the unborn or unascertained person.

At any point in a proceeding, a clerk shall allow an attorney-in-
fact to represent the attorney-in-fact's principal, provided that, if
the principal is incapacitated, the power of attorney is durable
as defined in G.S. 32A-8, and provided that the power of
attorney grants to the attorney-in-fact either (i) the authority to
do, execute, or perform any act that the principal might or could
do or otherwise evidences the principal's intent to give the
attorney-in-fact full power to handle the principal's affairs or
deal with the principal's property; (ii) the powers described
under G.S. 32A-2(2) and G.S. 32A-2(8) and, if interests in real
property are affected, the powers described in G.S. 32A-2(1); or
(iii) other direct or indirect authority the clerk deems sufficient
in the clerk's discretion.

(3) At any point in the proceeding, the clerk may appoint a guardian ad
litem to represent the interest of a minor, an incapacitated, unborn, or
unascertained person, or a person whose identity is unknown, if the
clerk determines that representation of the interest otherwise would be
inadequate. If not precluded by a conflict of interest, a quardian ad
litem may be appointed to represent several persons or interests. The
clerk shall set forth the clerk's reasons for appointing a quardian ad
litem as a part of the record of the proceedings.

Nothing in this section authorizes the disbursement of funds distributable to an
interested person to a person authorized to represent that person under this section.

"8 36A-27. Appeal-stay-effected-by-appeak Appeal.
Any party |n mterest may appeal from the deC|S|on of the clerk to the—jﬂdge—at

|2

court |udqe as provided for in G.S. 1- 301 3

"8 36A-28: Repealed by Session Laws 1999-216, s. 2.
"8 36A-29. Final accounting before resignation.

Ne If the trustee is required to account to the clerk of superior court, then unless the
terms of the governing instrument provide otherwise, no trustee shall be alHowed-or
permitted to resign his-trust as trustee until he-shall-first fHe-with-thecourt-his a final
account of the trust estate; estate is filed with the clerk, and until the court shall be
satisfied that the said account is true and correct.

S 36A-30 Resignation eHect : " |
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need not provide bond to secure performance of the trustees dutres unless required by

the terms of the governing instrument, reasonably requested by a beneficiary, or found
by the clerk to be necessary to protect the interests of beneficiaries who are not able to
protect themselves and whose interests otherwise are not adequately represented.
However, in no _event shall bond be required if the governing instrument directs
otherwise. On petition of the trustee or other interested person, the clerk may excuse a
requirement of bond, reduce the amount of the bond, release the surety, or permit the
substitution of another bond with the same or different sureties. If the governing
instrument is silent as to the requirement of a bond and the clerk finds that no bond is
necessary, or if the clerk excuses or reduces the bond requirement, the clerk's decision
must be approved by a superior court judge unless all beneficiaries have been notified of
the decision. If bond is required, it shall be in a sum double the value of the personal
property to come into his the trustee's hands when bond is executed by a personal surety
surety, and in an amount not less than one and one-fourth times the value of all personal
property of the deeedent trust estate when the bond is secured by a suretyship bond
executed by a corporate surety company authorized by the Commissioner of Insurance
to do business in this State, provided that the clerk of superior court, when the value of
the personal property exceeds one hundred thousand dollars ($100,000), may accept
bond in an amount equal to the value of the personal property plus ten percent (10%)
thereof, conditioned upon the faithful performance of his-the trustee's duties as—suech
trustee and for the payment to the persons entitled to receive the-same-of all moneys,

assets or other thrngs of value whrch may come |nto hrs—hands—prewded,—that—where—by

serve—wrtheut—bend— the trustees hands AII bonds executed under the provrsrons of thrs
Article shall be filed with the clerk.
"8 36A-32. Rights and duties devolve on successor.
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successor trustee shall succeed to all the rights, powers and pr|V|Ieges and shaII be
subject to all the duties, liabilities, and responsibilities that were imposed upon the
original trustee unless a contrary intent appears from the ereating governing instrument.

"§ 36A-33. Appointment of suecessors—to—deceased—or—incapacitated—trustees:

SuCcessor trustee on clerk S own motron

Nething—Unless the governing instrument provides otherwise, if the trustee is
required to account to the clerk of court, nothing in this seetion Article shall be
construed to limit the authority of the clerk ef-superier—court-to appoint a successor
trustee to a deceased or incapacitated trustee upon the clerk's own motion.
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"8 36A-36. Appointment of special trustee.

If it appears necessary to the protection of the trust estate, the clerk of superior court
having jurisdiction ef over the administration of the trust may appoint a special trustee
until a successor trustee can be appointed or, where a trust has terminated, to distribute
the assets. A special trustee may be appointed without notice and may be removed
whenever the court so orders. The special trustee shall give such bond, if any, as the
court may require and shall have the powers conferred by the order of appointment.

"§ 36A-37. Consolidation, merger, reorganization, reincorporation, or transfer of
assets and liabilities by a corporate trustee.

Whenever any corporate trustee doing business in this State shall consolidate or
merge with or shall sell to and transfer its assets and liabilities to any other corporation,
or where such corporate trustee is in any manner reorganized or reincerporated
reincorporated, all existing rights, powers, duties, and liabilities of such consolidating,

merging, transferring, reorganizing or reincorporating corporation as trustee shall, upon
the effective date of such consolidation, merger, reorganization or reincorporation, or
sale and transfer, vest in and devolve upon the transferee corporation or the
consolidated, merged, reorganized or reincorporated corporation in the manner
prescribed in G.S. 53-17.

"8 36A-39. Powers of cotrustees.

Unless otherwise provided in the ereating governing instrument, if one of several
trustees dies, resigns, or is removed, the remaining trustees shall have all rights, title,
and powers of all the original trustees. If the ereating governing instrument manifests an
Intent that a successor trustee be appointed to fill a vacancy, the remaining trustees may
exercise the powers of all the original trustees until such time as a successor is
appeinted: appointed, except those powers which the remaining trustees are prohibited
from exercising under the governing instrument or by law.

"8 36A-40. Vesting of title.

A special or successor trustee is vested with the title of the eriginral predecessor
trustee. A predecessor trustee whe-resigns—isremoved;-or-is-otherwise-severed-from-his
office shall execute such documents transferring title to trust property as may be
appropriate to facilitate administration of the trust and upon his the predecessor trustee's
failure to do so, the clerk may order him the predecessor trustee to execute such

documents, or the clerk may himselt transfer title.
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"88 36A-42 through 36A-46: Reserved for future codification purposes."
SECTION 2. G.S. 7A-307(a) reads as rewritten:
“(@) In the administration of the estates of decedents, minors, incompetents, of
missing persons, and of trusts under wills and under powers of attorney, in trust
proceedings under G.S. 36A-23.1, and in collections of personal property by affidavit,

the following costs shall be assessed:

1)

()

(2a)

For the use of the courtroom and related judicial facilities, the sum of
ten dollars ($10.00), to be remitted to the county. Funds derived from
the facilities fees shall be used in the same manner, for the same
purposes, and subject to the same restrictions, as facilities fees
assessed in criminal actions.

For support of the General Court of Justice, the sum of twenty-six
dollars ($26.00), plus an additional forty cents (40¢) per one hundred
dollars ($100.00), or major fraction thereof, of the gross estate, not to
exceed three thousand dollars ($3,000). Gross estate shall include the
fair market value of all personalty when received, and all proceeds
from the sale of realty coming into the hands of the fiduciary, but shall
not include the value of realty. In collections of personal property by
affidavit, the fee based on the gross estate shall be computed from the
information in the final affidavit of collection made pursuant to G.S.
28A-25-3 and shall be paid when that affidavit is filed. In all other
cases, this fee shall be computed from the information reported in the
inventory and shall be paid when the inventory is filed with the clerk.
If additional gross estate, including income, comes into the hands of
the fiduciary after the filing of the inventory, the fee for such
additional value shall be assessed and paid upon the filing of any
account or report disclosing such additional value. For each filing the
minimum fee shall be ten dollars ($10.00). Sums collected under this
subsection shall be remitted to the State Treasurer.

Notwithstanding subdivision (2) of this subsection, the fee of forty
cents (40¢) per one hundred dollars ($100.00), or major fraction, of the
gross estate, not to exceed three thousand dollars ($3,000), shall not be
assessed on personalty received by a trust under a will when the estate
of the decedent was administered under Chapters 28 or 28A of the
General Statutes. Instead, a fee of fifteen dollars ($15.00) shall be
assessed on the filing of each annual and final account.
Notwithstanding subdivisions (1) and (2) of this subsection, no costs
shall be assessed when the estate is administered or settled pursuant to
G.S. 28A-25-6.

Notwithstanding subdivision (2) of this subsection, the fee of forty

cents (40¢) per one hundred dollars ($100.00), or major fraction, of the
gross estate shall not be assessed on the gross estate of a trust that is
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the subject of a proceeding under G.S. 36A-23.1 if there is no
requirement in the trust that accountings be filed with the clerk.

(3)  For probate of a will without qualification of a personal representative,
the clerk shall assess a facilities fee as provided in subdivision (1) of
this subsection and shall assess for support of the General Court of
Justice, the sum of seventeen dollars ($17.00)."

SECTION 3. This act becomes effective January 1, 2002, and applies to all

trustees covered by the provisions of Article 36A of the General Statutes, whether
administering trusts established on or after that date.
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